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EC) STE?IH IS F=T Order-In-Appeal Nos AHM-EXCUS-003-APP-63/2021-22
fasife Date : 29-11-2021 TIRI HIT &1 IRIG Date of Issue 30.11.2021
MY (i) gRIRE :

Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

T Arising out of Order-in-Original No. 06/REF/STAX/KP/2020-21 fa=ite: 29.07.2020 issued L
Assistant Commissioner, CGST& Central Excise, Division Gandhinagar, Gandhinagar
Commissicnerate

& afreTesdt &1 A9 U9 UdiName & Address:

Appeflant:

The Assistant Commissioner,

CGST Division Gandhinagar,

1% Floor, CGST Bhavan, Sector-10A,
Gandhinagar-382010

Respondent:

M/s Murlidhar Horticulture Pvt Ltd.
Plot No. 332, Sector 1-C, 1* Floor,
Gandhinagar-382001
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as th2

onk may be against such order, to the appropriate authority in the foliowing way :

AT B BT GARTOT SHAEH

- Rgvision application to Government of India:

)
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A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
histry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New

Délhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

hviso to sub-section (1) of Section-35 ibid :
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i(ii] . < jIn case of any loss of goods where the loss occur in transit from a factory to a warehouse or :0

c')th"e} factory or from one warehouse to another during the course of processing of the goods in a
rehouse or in storage whether in a factory orin a warehouse.
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in chse of rebate of duty of excise on goods exported to any country or territory outside

Indif of on excisable material used in the manufacture of the goods which are exported

- to ahy country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
proglucts under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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Thée above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
thel order sought to be appealed against is communicated and shall be accompanied by
twd copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
351EE of CEA, 1944, under Major Head of Account.
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revision application shall be accompanied by a fee of Rs.200/- where the amount
lved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
n Rupees One Lac.
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Appeal tg Custom, Excise, & Service Tax Appellate Tribunal.

P TE YD JAAGA, 1944 B GRT 36591/ 35-F CRCRUGES
Urder Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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Td the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" Ioor,BahumaIiB‘nawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribuna! shall be filed in guadruplicate in form EA-3 as

prescribed under Rule 8 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5

Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in

favour of Asstt. Registar of a branch of any nominate public sector bank of the place.
where the bench of any nominate public sector bank of the place where the bench of”
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. shouid be
paid in the aforesaid manner not withstanding the fact that the one appeal to the -
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One éopy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1875 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appeliate Tribunal (Procedure) Rules, 1982.
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1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(cvi) amount determined under Section 11 D;
(cvii) amount of erroneous Cenvat Credit taken;
(cviii) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of

' 1@ . of the duty demanded where duty or duty and penalty are in dispute, or penality, where

pérjatty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by the Assistant Commissioner,
GGST & C.Ex, Division : Gandhinagar, Commissionerate-
Gandlnmagar (hereinafter referred to as the appellant), on the basis of
| Rewew Order No. 13/2020-21 dated 02.12.2020 passed by the
Comn:ussmner Central GST & C.Ex., Gandhinagar Commissionerate in
terms| of Section 84 of the Finance Act, 1994 against Order in Original
No. Of/REF/STX/KP/2020-21 dated 29.07.2020 [hereinafter referred to
eis “impugned order’] passed by the Assistant Commissioner, CGST &
| C.Ex.| Division : Gandhinagar, Commissionerate- Gandhinagar
[hereinafter referred to as “adjudicating authority’] in the case of M/s.

Murlidhar Horticulture Pvt Ltd, Plot No. 332, Sector-1-C, 1st Floor,

 Gandhinagar-382 001 [hereinafter referred to as the respondent].

9. |Briefly stated, the facts of the case is that the respondent is
holdihg Service Tax Registration No. AAGCM4497GSE011. The
respandent had preferred an appeal before the Commissioner (Appeals),
Ahmedabad against OIO No. AHM-STX-003-ADC-AJS-001-17-18 dated
95.04.2017. At the time of filing appeal, the respondent had made
payment of pre-deposit amounting to Rs.5,56,350/- vide Challan dated

19.08.2017. The Commissioner (Appeals), Ahmedabad vide OTA No.
AHM-EXCUS-003-APP-131-132-17-18 dated 06.11.2017 allowed the
appepl. The department challenged the order passed by the
Cominissioner (Appeals), Ahmedabad before the Hon’ble Tribunal but
the appeal of the department was rejected vide Order dated 25.03.2019
‘passpd by the Hon'ble Tribunal. The appeal by the department before
the Hon'ble Supreme Court was dismissed on monetary ground vide
Ordér dated 14.10.2020. The respondent had filed an application on
16.0[7.2020 for refund of pre-deposit amount of Rs.5,56,350/-.
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3. The adjudicating authority vide the impugned order sanctioned
refund of the pre-deposit amounting to Rs.5,66,350/- along with interest
of Rs.1,06,728/-. |

4. Being aggrieved with the impugned order, the appellant

department has filed the instant appeal on the following grounds:

) Section 11B of the Central Excise Act, 1944 deals with refund
of tax and for claiming any refund, the assessee has to comply
with the provision of Section 11B. The adjudicating authority
has failed to consider the relevant date for filing refund claim
as provided ‘1n explanatioh (B) of Section 11B of the Central -
Excise Act, 1944. The relevant date as defined in the above.
explanation reckons the date of judgment which is applicable in
the present case.

i) The refund claim was filed on 16.07.2020 on the basis of OIA
No. AHM-EXCUS-003-APP-131-132-17-18 dated 06.11.2017
passed by the Commissioner (Appeals), Ahmedabad. Thus,
when the OIA was passed in their favour the refund claim
should havé been filed within one year from the relevant date
as per the provision of Section 11B of the Central Excise Act,
1944. Therefore, the adjudicating authority has committed a
gross error in not considering the relevant date for filing refund
claim. |

iii) They rely upon the judgment of the Hon’ble Supreme Court in

the case of Mafatlal Industries Ltd — 1997 (89) ELT 247 (SC)

wherein it was held that all claims for refund except where levy
is held to be unconstitutional, to be preferred and adjudicated
upon under Section 11B of the Central Excise Act, 1944 or

under Section 27 of the Customs Act, 1962.

The adjudicating authority has made an error of judgment in

relying upon the CBIC Circular No. 984/08/2014-CX datec.
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16.09.2014 in view of the instructions contained in CBIC
Circular No. 1006/13/2015-CX dated 21.09.2015.

v) | The respondent failed to file refund claim within one year from
the relevant date which is the date of the OIA and this the

refund claim was clearly hit by the bar of limitation.

5. |A copy of the appeal was forwarded to the respondent vide letter
aated 16.12.2020 asking them to file their cross-objections. However,
the dame was returned un-delivered. The respohdent were granted
| oppotunities of Personal Hearing on four different dates viz.
16.09.2021, 12.10.2021, 28.10.2021 and 17.11.2021 however, the same
were |not availed by the respondent and the letters for personal hearing

were|returned undelivered. Therefore, I proceed ‘o decide the case on

the bhsis of the material available on record.

6. |I have gone through the facts of the case, submissions made in the
Appdal Memorandum and material available on records. 1 find that
the gppellant department have contested the impugned order on the
groupd that the refund sanctioned to the respondent was barred by
limitlation in view of the provisions of Section 11B of the Central Excise

Act, [1944.

6.1 | 1 find that Explanation (B) of Section 11B of the Central Excise
‘Act, [1944 defines relevant date and the department has relied upon
clause (ec) of in support of their contention that the refund claim was
‘barred by limitation. Clause (ec) of Explanation (B) of Section 11B of

‘the Central Excise Act, 1944 is reproduced as under :

“ in case where the duty/tax becomes refundable as a consequence of
judgment, decree, order or direction of appellant authority, Appellate
Tribunal or any court, the date of such judgment, decree, order or

direction;”




F No.GAPPL/COM/STD/131/2020

6.2 1 find that the reliance of the appellant department upon the .
above said explanation is misplaced. It is observed from the impugned
order that the respondent had sought refund of pre-deposit of |
Rs.5.56,350/- made vide Challan No. 50092 dated 19.05.2017 at the time
of filing appeal. It is, therefore, apparent that what was refunded to the
respondent vide the impugned order is not duty or tax, it was the
amount paid by the respondent as pre-deposit, while filing appeal
before the Commissioner (Appeals), in terms of Section 35F of the

Central Excise Act, 1944.

6.3 I find that the adjudicating authority has rightly referred to and
relied upon Circular No. 084/08/2014-CX dated 16.09.2014 issued by the ‘
CBIC. The said Circ{llar at para 5 deals with refund of pre-deposit and
at para 5.2 it is clearly stated that:

« Pre-deposit for filing appeal is not payment of duty. Hence, refund of
pre-deposit need not be subjected to the process of refund under Section
11B of the Central Excise Act, 1944 or Section 27 of the Customs Act,
1962.....”

6.4 I further find that the judgment of the Hon'ble High Court of
Madras in the case of Daily Thanthi Vs. Commissioner of Customs
(Appeals), Chennai — 2021 (376) ELT 615 (Mad.) is squarely applicable
to the facts of the present appeal. The relevant para of the said
judgment is reproduced as under :

%107.Pre-deposits as a condition under  Section 129E of the

Customs Act, 1962 or under Section 35F of the Central Excise

Act, 1944 are not governed by the Section 27 and 11B of the
respective enactments.”

7 In view of the facts discussed hereinabove and considering the

| judgment of the Hon’ble High Court of Madras supra, I am of the

| onsidered view that there is no merit in the appeal filed by the
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appe]‘lant department. Accordingly, I reject the appeal filed by the
appellant department and uphold the impugned order.

8. W@maﬁﬁ?@mmmwmﬁmmm

The appeal filed by the appellant department stands disposed off

in abpve terms.

Wm APV
( Akhilesh Kumar )
Commissioner (Appeals)

Attested: Date: .11.2021.

(N.Shryanarayanan. Iyer) [
Supdrintendent(Appeals), \ |

© CGST, Ahmedabad.
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BY RPAD / SPEED POST
To

The Assistant Commissioner, Appellant
CGST & Central Excise,

Division- Gandhinagar

Commissionerate : Gandhinagar

M/s. Murlidhar Horticulture Pvt Ltd, Respondent
Plot No. 332, Sector-1-C, 1t Floor,
Gandhinagar-382 001

Coply to:

The Chief Commissioner, Central GST, Ahmedabad Zone.

2l The Commissioner, CGST, Gandhinagar.

3l The Assistant Commissioner (HQ System), CGST, Gandhinagar.
(for uploading the OIA)
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